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Guide to Filing a Petition Under Section 248

Pursuant to 30 V.S.A. § 248, a certificate of public good (CPG) is required from the Vermont Public Service Board before site preparation or construction can begin on any electric generation or transmission facilities (except for customer-owned generation that is not connected to the electric grid and hydroelectric facilities that require a license from the Federal Energy Regulatory Commission). The Section 248 review includes any facilities that are directly related to the proposed project, such as access roads that would not be built but for the generation project. The Board may only issue a CPG if it finds that the proposed project promotes the general good of the state, after considering several statutory criteria.  This Guide provides a brief explanation of the Board’s process for reviewing petitions filed under Section 248 and a description of the types of information that must be filed with the Board to demonstrate compliance with the statutory criteria.  Please note that there is an application form for customers installing net metered generation that should be used in place of this Guide.  Additionally, while this Guide may have some useful information for developers seeking to install telecommunication facilities pursuant to 30 V.S.A. ss 248(n) and 248a, this Guide is not intended for those facilities. 

This document is only meant to provide general guidance for petitioners.  It does not supplant other statutory or regulatory requirements and cannot be relied upon for, or cited as, the standard of review.  Furthermore, because Section 248 proceedings are formal “contested cases” under state law and because every project is unique, this general guide cannot encompass or anticipate all issues that may need to be addressed in a specific petition, and should not be interpreted as a prejudgment or predisposition of how any relevant issue may be decided in a particular proceeding.  For specific guidance, prospective petitioners and other participants in Section 248 proceedings should rely on the statute, rules, and legal precedent, supplemented as necessary with legal advice.

The level of detail that must be included in a petition is dependent to some degree on the scope of the project’s impact.  For example, a solar array constructed on the roof of a commercial building is unlikely to require the same level of detail regarding environmental impacts as a wind generation facility constructed on top of a mountain.  However, it is important to provide sufficient information with the petition; to the extent the petition is incomplete, the review process will be delayed.  In addition, parties may provide comment on whether there is sufficient information to allow for meaningful review.  Petitioners are encouraged to contact state officials, including the Department of Public Service, the Agency of Natural Resources, and the Division of Historic Preservation, if they have questions regarding particular issues.
This is a working document.  This version focuses on generation projects, but may be revised at a later date to reflect the information necessary for sufficient review of transmission projects.
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I. Section 248 Process Overview
Participants in the Section 248 Process

Public Service Board

The Public Service Board is a quasi-judicial body that regulates electric power companies, telephone service providers, cable television providers, pipeline gas companies, and some private water companies.  As a quasi-judicial body, the Board conducts evidentiary hearings and issues decisions (typically referred to as Orders) that can be appealed to the Vermont Supreme Court.  In addition to its own procedural rules, the Board utilizes the Vermont Rules of Civil Procedure and Rules of Evidence in its proceedings.  The Board’s rules can be found on the Board’s website at http://psb.vermont.gov. 
The Board itself consists of a full-time Chairman and two part-time Board Members.  The Board is staffed by administrative staff as well as attorneys and experts, including: financial analysts, environmental analysts, engineers, and policy analysts.  For a majority of the cases, the Board assigns its staff to serve as Hearing Officers.  In such cases, the Hearing Officer presides over the case and prepares a Proposal for Decision (PFD) for the Board's consideration and ultimate determination.
Statutory Parties


There are two state agencies that are automatically parties to all Section 248 proceedings:  the Department of Public Service (Department) and the Agency of Natural Resources (ANR).  The Department is charged with representing the public interest in cases before the Board.  ANR’s mission is to protect and improve the health of Vermont’s people and ecosystems and promote the sustainable use of Vermont’s natural resources.
Intervenors

Other individuals or organizations may become formal parties as intervenors, pursuant to Board Rule 2.209, if they meet certain criteria (for further information on the intervention process, see Board Rule 2.209 and the Citizens Guide to the Section 248 Process, available on the Board’s website at www.psb.vermont.gov).  Such parties may include:  the municipality that is hosting the facility, adjoining landowners, other state agencies (such as the Division of Historic Preservation) and interest groups.  Although municipalities and adjoining landowners are provided notice of petitions filed under Section 248, they are not automatic parties to the docket, and if they wish to participate as formal parties, they must file a motion to intervene.
45 Day Advance Filing Requirement 

Pursuant to 248(f) and Board Rule 5.402(A), at least 45 days prior to filing a Petition for a Certificate of Public Good (CPG), an applicant must first submit plans for the proposed facility to the affected municipal and regional planning commissions and municipal legislative bodies, noticing its intent to submit a CPG petition to the Board.  The Board will not process a petition until this time period has run.  The purpose of this 45-day filing is to provide municipalities the opportunity to provide input on the project before the petition is filed with the Board, and allow Petitioners to alter the project in response to these comments, if appropriate.  The 45-day filing must include plans for construction of the project in sufficient detail to understand the overall proposed project, including but not limited to:  identification and analysis of aesthetic impact; project plans in as much detail as the petitioner reasonably can provide (including schematics and diagram depicting proposed structures); a description of how equipment and materials will be transported to the site; and plans which indicate the approximate location of all proposed new infrastructure (e.g., transmission, substation, roads, etc.) relative to the existing conditions.  For proposed transmission projects, the 45-day filing must also include an evaluation of alternatives to the proposed project and the reasons why those alternatives were rejected.  A sample Form of 45-Day Notice Letter is included as Attachment A to this Guide.  The municipal and regional planning commissions and the municipal legislative bodies may waive the 45-day notice requirement.
Filing

The filing requirements for the petitioner, as well as the schedule for the proceeding, will depend in part on whether the petition is filed under the expedited review process of Section 248(j), available for projects of limited size and scope (see below), or whether the project will be reviewed under the full requirements of Section 248.  The Board’s process for reviewing petitions filed under Section 248(j) is described later in this document.  With respect to the petitions processed under the full requirements of Section 248 (a “full 248 proceeding”), the Board will hold a prehearing conference, site visit, public hearing, and evidentiary hearing, described below. 
Typical Process for a Full 248 Proceeding

Receipt of Petition

Once a petition is received, Board staff will review the petition for completeness.  Once the petition is considered complete Board staff will schedule a prehearing conference.  The time required to review for completeness and schedule a prehearing conference may vary depending on the caseload already before the Board.
Prehearing Conference and Docket Schedule

Once a petition is deemed complete, the Clerk of the Board will assign the matter a docket number and will notice a prehearing conference, the purpose of which is to set the docket schedule, identify major issues, and determine how the docket will be managed. The schedule for the proceedings is often agreed to in advance among parties, and petitioners are encouraged to contact the statutory parties (the Department and ANR), as well as any entities that have expressed an interest in being involved in the proceeding (for example, the municipality hosting the facility). The schedule should provide dates for a public hearing, site visit, a deadline for motions to intervene, discovery, the filing of prefiled testimony by other parties (if any), as well as dates for technical hearings and briefing.  Depending on the workload of other parties and the potential impacts associated with the proposed project, a fully litigated schedule can take more than six months.
Site Visit


The Board, or Hearing Officer, typically holds a site visit prior to the public hearing.  The purpose of the site visit is to assist the Board and the parties in understanding the proposed project and the issues that the proposed project may present. The site visit will typically include a discussion of the following matters: a description of the proposed project and its location(s); a viewing of the existing conditions at the location(s) of the proposed project; and an explanation of how the existing conditions would be altered by the proposed project. The site visit may also include identification of relevant landscape features, discussion of how such landscape features have affected or potentially may affect the project design and location, identification of and visits to potential alternative locations for the proposed project, and any other relevant matters for which a first-hand viewing of the site(s) may assist in understanding the issues before the Board. Observations and facts from the site visit are not considered as evidence unless the Board, on its own motion or on the request of a party, specifically enters them into the evidentiary record.
Public Hearing

Section 248 requires the Board to hold a public hearing in at least one county in which a project is proposed.  The purpose of the public hearing is to allow the Board to hear comments and concerns regarding the proposed project from the general public.  Public hearings typically occur in the evening and may last several minutes or  several hours depending on the level of interest.  While the public comments do not become part of the evidentiary record (under Vermont law the Board's decision must be based upon the evidence presented by formal parties during the evidentiary hearing), public comments play an important role by raising new issues or offering perspectives that the Board should consider and ask parties to present evidence on.  The primary purpose of the hearing is not to provide information to the public, but to allow the Board to hear what the public thinks about the project.  Anyone interested in providing comments on a proposed project is encouraged to learn about the project prior to the public hearing (an overview of the project is usually available at the town offices and regional planning commissions).  Petitioners may be asked to provide a brief summary of the project at the beginning of the public hearing.  
Technical Hearing and Briefs

Section 248 requires that the Board hold a technical (or evidentiary) hearing to place the evidence into the record and allow cross-examination of witnesses if requested by the parties.  Parties are expected to submit proposed findings of fact under each of the Section 248 criteria, together with a legal brief relating to any issues of law raised by the filing.  If the case is heard by a Hearing Officer and not the full Board, the Hearing Officer then recommends a Proposal for Decision to the Board.  Parties have an opportunity to submit comments, and request oral argument, on the Proposal for Decision. If the Board members hear the case directly, the Board issues a final decision, without the need for the intermediate step of a proposal for decision.  The Board then may adopt or modify the Proposal for Decision in a Final Order and, if the project is approved, issue a Certificate of Public Good.  Final Board Orders are subject to motions for reconsideration under the Rules of Civil Procedure.  Any final decision by the Board may be appealed to the Vermont Supreme Court within 30 days of the Board Order. 

Section 248(j) Process for Projects of Limited Size and Scope 

The legislature has also created an expedited process, set forth in Section 248(j), for generation and transmission projects that are of limited size and scope.  Under this process, the petitioner must file testimony and a proposed order when it files the petition.  Once a petition is determined to be complete, the Clerk of the Board will issue notice of the petition in the local newspapers and to the entities listed in Section 248(a)(4)(C), and set a deadline for public comments (typically 3-4 weeks).  The notice requests comments on whether the proposed project raises any significant issues with respect to the criteria of Section 248.  If, after receiving comments from the public or the entities listed in Section 248(a)(4)(C), the Board determines that the petition raises a significant issue, it will typically hold a prehearing conference to discuss the schedule for resolving that issue.  The schedule may include the submission of prefiled testimony, a public and technical hearing, and submission of briefs.  

The Section 248(j) process may not always be the most expeditious method of having a petition reviewed by the Board.  For example, the petition must be complete before notice can be issued – since there is no automatic hearing, there is limited opportunity for questions by the Board during this process, and the questions must generally be answered prior to the notice being issued.  Typically questions are issued by Board staff to the petitioner, with copies to statutory parties.  If the questions are significant, the petition will not be processed until the answers are received. If the questions only involve clarification, the petition may be processed concurrent with the deadline for responding to questions.
There is no bright-line test for determining whether a project is of limited size and scope, and therefore may be processed under Section 248(j).  The context of the project is important in making such a determination – for example a 50 kW generation project located in an industrial park may be an appropriate candidate for review under Section 248(j), while the same project may not be eligible for review under Section 248(j) if it were located in an environmentally or aesthetically sensitive area.  The Board will determine whether a project meets the statutory definition on a case by case basis.
Certificate of Public Good
Once the Board approves an application, it issues a Certificate of Public Good (“CPG”) authorizing construction of the facilities; the CPG typically includes conditions associated with constructing the project. Receipt of a CPG from the Board for construction of generation or transmission facilities is not the same as receiving approval in the form of a CPG from the Board to own or operate a business over which the Board has jurisdiction pursuant to 30 V.S.A. §102 or § 231.  It is possible that some companies may be required to receive CPGs under sections 102 or 231, in addition to Section 248.
Once a CPG is issued by the Board, any modifications to such facilities that have the potential for significant impact to any of the criteria specified in Section 248 must be approved by the Board.  

As an alternative to regulation under Section 102 or 231, certain renewable generation facilities may be certified as a Qualifying Facility (QF) by the Federal Energy Regulatory Commission.  The process for obtaining QF status can be found at http://www.ferc.gov/industries/electric/gen-info/qual-fac/obtain.asp.  (Any generation project that has accepted a standard-offer contract pursuant to 30 V.S.A. Chapter 89 must be certified as a Qualifying Facility.)
Other Permits
Petitioners are not required to receive local zoning permits for projects reviewed under Section 248; however, Petitioners must still obtain applicable federal or state permits, such as a Conditional Use Determination for impacts to wetlands, stormwater permits, etc.  See, 24 V.S.A. § 4413(b), In re UPC Vermont Wind, LLC, 2009 VT 19, ¶ 17 and City of South Burlington v. Vermont Electric Power Co. (1975) 133 Vt. 438, 344 A.2d 19.  In addition, Section 248 projects are not required to obtain Act 250 permits.  See 10 V.S.A. § 6001(3)(D)(ii); In Re Glebe Mountain Wind Energy, LLC, Docket No. 234-11-05 Vtec (August 3, 2006).
Requirements for Wind Generation Facilities

Board Rule 5.403 contains certain requirements for petitions involving wind generation facilities.  If appropriate, Petitioners may request that these requirements be waived pursuant to Board Rule 5.410.  Such a waiver may be submitted before the petition is filed with the Board, but it must include sufficient information regarding the potential impacts of the project, as well as an explanation as to why the requirements should be waived, to allow parties to provide meaningful comment and to allow the Board to rule on the request.
Section 248(o) prohibits the Board from rejecting as incomplete a petition for a wind generation facility that does not specify the exact make or dimensions of the turbines and rotors to be installed.  However, the petition must provide the “maximum horizontal and vertical dimension of the turbines and rotors and the maximum decibel level that the turbines and rotors will produce as measured at the nearest residential structure over a 12-hour period commencing at 7:00 p.m.”  

ANR has issued draft guidelines for reviewing and evaluating the impacts of wind generation facilities on natural resources.  These guidelines can be found at http://www.anr.state.vt.us/site/html/plan/DraftWindGuidelines.pdf. 

II.  Materials to be Filed with the Section 248 Petition
Distribution of Petition:

To file a Section 248 petition, the Petitioner must submit the original of the petition and six copies of the petition to the Clerk of the Public Service Board and one copy each to the Department of Public Service, Agency of Natural Resources, Attorney General’s Office, Department of Health, Vermont Division of Historic Preservation, Scenery Preservation Council, State Planning Office, Agency of Transportation, Agency of Agriculture, and to the municipal and regional planning commissions and legislative body for each municipality in which the project will be located.

In addition, pursuant to Board Rule 5.402(B), Petitioners must provide notice of the proposed project to each adjoining property owner at the time that the petition is filed with the Board.  This notice shall include, at a minimum, a reference to the Board's "Guide to the Vermont Public Service Board's Section 248 Process," available on the Board's website, a general description of the type and approximate location of the facilities and upgrades proposed, a statement that a petition for approval is being filed with the Board, and an identification of the locations at which the project plans and the petition can be viewed, as well as the hours during which those documents may be viewed. Such locations shall include at least the offices of the Petitioner, the municipal and regional planning commissions, and the Board.  For further information on the definition of “adjoining landowner” and the process for identifying adjoining landowners, see Board Rule 5.402(B) (available at psb.vermont.gov).  
The petition must include the list of adjoining landowners, along with the mailing addresses for these landowners, and a certification that the Petitioner has complied with Rule 5.402(B). 
Cover Letter
The cover letter to the Petition must:

· Briefly describe the proposed project;

· State whether review under 30 V.S.A.§ 248, or § 248(j), is being requested;

· Include the contact information (including address, phone number, and e-mail address) for the Petitioner or its representative.  

Petition


The Petition is the legal filing that sets forth exactly what actions the Petitioner is requesting the Board to take.  This would include a request that the Board grant a certificate of public good pursuant to 30 V.S.A. § 248.  Although technically, a petition is the specific legal pleading and does not include the materials supporting the petition, an entire application (including the legal pleading, prefiled testimony, and exhibits) is typically referred to as a petition.
Notice of Appearance

The Petitioner must include a notice of appearance that includes the relevant contact information for the person filing the petition.  Those persons listed in the notice of appearance are the only persons that may make formal filings with the Board in that Docket.  Petitions do not need to be filed by an attorney; however, the Board, based upon state legal requirements, has limits on who may appear pro se.  For example, a partnership may be represented by a partner, and a corporation, cooperative, or association may be represented by an officer thereof or by an employee designated in writing by an officer thereof.  See Board Rule 2.201(B).
Certificate of Service


The petition should include a certificate of service, which lists all entities to whom the correspondence was sent and a statement that the correspondence has been sent to those entities.  A sample certificate of service is included as Attachment B.
Prefiled Testimony

Information supporting a petition must be in the form of prefiled testimony from a qualified witness or witnesses.  The need for specialized, expert testimony depends on the complexity of the proposed project and the nature and scope of the project’s impacts.  For example, if the proposed project will impact a wetland, an environmental expert may be required to address that impact.
The prefiled testimony and accompanying exhibits must include a description of the project and address the substantive criteria of Section 248(b).  If the information requested is not applicable, the Petitioner must include an explanation of why it is not applicable.  Applicants must address all of the criteria contained in Section 248(b).  The Board will not process incomplete applications.
Prefiled testimony should be in question and answer format and should also reference, and briefly describe, any attached exhibits.  (Board Rule 2.213(c) provides further requirements on the format for prefiled testimony.)  Exhibits can include site plans, one-line diagrams, and natural resource or visual assessment reports. For an example of a petition and accompanying prefiled testimony and exhibits, see the Board’s website at XX (which will include links to Docket 7514, Petition of CVPS for a 50 kW solar petition; Docket 7570, Petition of PurposeEnergy for an anaerobic digester) 
Before the Public Service Board can issue a Certificate of Public Good for any project, it must find that the project meets the criteria listed in Section 248(b).  The applicant must provide enough evidence for the Board to make the necessary findings under each of the criteria.  Answers to the questions below, a site plan, and other related documents are usually sufficient for the Board to make a decision, although each project is unique and may raise issues that are not covered by this Guide, and parties may identify additional issues.  In larger or more complex cases, additional information may be requested by the Board or other parties.

Project Description

The prefiled testimony should provide a detailed description of the proposed project, including:

· The generation type, electrical nameplate capacity, effective capacity, and the expected annual output of the generator in kWhs.  For wind generation facilities, this information may not be required (See Section 248(o)).
· The location of the proposed project – including a street address, the municipality, any prominent landmarks nearby, and the latitude/longitude coordinates of the project. 

·  The dimensions and configuration of the generating equipment and any structures associated with the generator.

· If a transformer will be utilized for the project, the nameplate rating of the transformer and whether oil-containment facilities will be installed (including a statement of whether the oil-containment facilities will meet IEEE standards).

· Access roads – including road width and construction material.
· Interconnection facilities – list the types of equipment (breakers, reclosers, etc.,), the expected ratings for the equipment, the location of the equipment, and the physical dimensions of the equipment.

· If the project involves the upgrade of a distribution line to interconnect the facility, the petition must include a description of the upgrades (such as any increases in pole heights) and testimony  SEQ CHAPTER \h \r 1addressing any criteria under Section 248(b) on which the upgrade has the potential for significant impact. (see Docket 7201, order of 9/15/06).

· The expected duration of construction activities and any measures that will be taken to minimize disturbance to adjoining landowners.

· In preparing the necessary information, petitioners should review Board Rule 5.402(C), which further addresses the information that must be included with the petition. 
· Whether the project is covered by a Standard Offer contract, or is in the Standard Offer queue.

· An indication that the petitioner has legal control of the site, through fee simple ownership, a lease agreement, or an easement.
·  How the project will be accessed, including whether access will be accomplished through private lands and roads.
Accompanying exhibits (reproduced in a clear, legible, and useful manner) should include:

· A USGS topographic map, aerial photograph, or satellite image (such as a Google Earth screenshot) that shows the location of the proposed project.

· A site plan that depicts the location of the proposed facilities, property lines, any nearby buildings (residences and commercial/industrial buildings), and any sensitive environmental features nearby (such as streams, wetlands, shorelines, etc.).  These site plans should be to scale and should clearly show how the proposed project compares in size to existing structures and the landscapes as it exists prior to construction.
· Building elevation drawings. 

· Erosion Control plans.

III.  Section 248 Criteria

Section 248(b) requires that, before the Board issues a CPG, “it shall find that the . . . construction” meets ten enumerated criteria.  In addition to the requirement that the Board make a positive finding under each of these ten criteria, the Board must also find that the project will promote the general good of the State, pursuant to Section 248(a).  (See Docket 7156, Order of 8/8/07 at 39-40.) 
Criterion (b)(1) – Orderly Development of the Region

Under this criterion, the Petitioner must demonstrate that  SEQ CHAPTER \h \r 1the Project will not unduly interfere with the orderly development of the region, with due consideration having been given to the recommendations of the municipal and regional planning commissions, the recommendations of municipal legislative bodies, and the land conservation measures contained in the plan of any affected municipality.  
Information submitted must address:
· Any comments on the proposed project submitted by municipal and regional planning commissions and municipal legislative bodies.  This should include a statement of when the 45-day advance notice was submitted to the relevant bodies, along with a description of the filing, or, if a waiver was received, copies of the letters waiving this requirement. 
· Any relevant land conservation measures contained in the municipal plans.  (Land conservation measures must evince a specific policy directed towards land conservation; general policy statements in plans that apply indiscriminately throughout the municipality do not rise to the level of a “land conservation measure”.)  
· How the Project meets the relevant plan provisions (if any), or if any relevant provision is not met, explain how the Project nonetheless does not interfere with the orderly development of the region. 
In addition, the Petitioner should provide other relevant information concerning the orderly development of the region, e.g., town votes on the Project, agreements reached with the host town, the effect (or lack thereof) on development outside of the project area.
Criterion (b)(2) --- Need for Present and Future Demand for Service
Under this criterion, the Petitioner must demonstrate that the Project  SEQ CHAPTER \h \r 1 is required to meet the present and future demand for service which could not otherwise be provided in a more cost effective manner through energy conservation programs and measures and energy efficiency and load management measure.  However, no such demonstration is needed for SPEED facilities that meet the following condition:  
            Pursuant to 30 V.S.A. § 8005(b)(8): 

a demonstration of compliance with subdivision 248(b)(2) of this title, relating to establishing need for the facility, shall not be required if the facility is a SPEED resource and if no part of the facility is financed directly or indirectly through investments, other than power contracts, backed by Vermont electricity ratepayers.
Information submitted must address:

· Whether the Project is a qualifying SPEED facility (such as a project that is the subject of a standard offer or a project that otherwise meets the definition of a qualifying SPEED facility under PSB Rule 4.304, 4.305).

· Whether any part of the Project is financed directly or indirectly through investments, other than power contracts, backed by Vermont electricity ratepayers.

If the Project is not a SPEED facility, petitioner must demonstrate the following:
This will be developed in the future.
Criterion (b)(3) -- System Stability and Reliability

Under this criterion, Petitioner must demonstrate that the proposed project will not adversely affect system stability and reliability.  
Information submitted must address:

· A completed system impact study (if one is required) and an executed interconnection agreement with the interconnecting utility OR
· Testimony from a qualified witness explaining why the proposed project will not adversely affect system stability and reliability.
· The studies or testimony should state what measures or equipment are necessary to ensure that the Project does not adversely affect system stability and reliability.

· Petitioners may request that the interconnecting utility provide a statement regarding the potential impact on system stability and reliability, prior to the completion of the system impact study; however, the interconnecting utility is not obligated to provide such information.
Note that the Board will not allow a generator to interconnect until the system impact study (if required) and executed interconnection agreement are finalized and parties to the docket have had the opportunity to review these documents.
Criterion (b)(4) -- Economic Benefit to State

Under this criterion, Petitioner must demonstrate that the Project will provide an economic benefit to the State and its residents.
Information submitted should address:

· How the power will be sold -- through a standard-offer contract, power purchase agreement, or other means.

· Will the proposed project provide short-term and/or long-term jobs?  If so, how many?  
· Purchase of in-state goods and services for construction and operation.

· The Project’s state and local tax contribution (property taxes or other).

· If the proposed project is a standard-offer project, the economic benefits expected from the standard-offer program as a whole [See testimony of DPS witness George Nagle, pp. 10-12, in Docket 7533], and the Legislature’s determination that SPEED facilities are in the public interest and provide economic benefits to ratepayers (e.g., long term stable prices not tied to fossil fuel volatility).  
Criterion (b)(5) -- Aesthetics, Historic Sites, Air and Water Purity, Natural Environment, and Public Health and Safety

Under this criterion, Petitioner must demonstrate that the Project  SEQ CHAPTER \h \r 1will not have an undue adverse effect on aesthetics, historic sites, air and water purity, the natural environment and public health and safety.  The Board is required to give “due consideration” to several of the criteria of Act 250 in determining compliance with this criterion.  However, the Board’s analysis of the environmental impacts of a project is not limited to the Act 250 criteria (See, e.g., Docket 6911, Order of 7/17/06 at 60).
For subcriteria pertaining to water quality and natural resources, Petitioner is encouraged to complete a review of sites and features using the Environmental Interest Locator Map which can be found here:  

http://maps.vermont.gov/imf/sites/ANR_NATRESViewer/jsp/launch.jsp 
Air Pollution

Under this subcriterion, Petition must address whether the project will create undue air pollution.
· Air emissions

· Describe any air emissions associated with the proposed project.

· State whether an Air Pollution Control Permit from ANR is required for the project. 
· If a permit is required, state the status of your application. 
· If the Air Pollution Control Division has stated that an air pollution control permit is not required, state whether there are conditions associated with the determination.
· Noise

· Describe any sources of noise associated with the proposed project, including expected dBA from these sources.

· State whether the project will comply with applicable guidelines for noise levels, such as those established by municipality, the U.S. Environmental Protection Agency, or the World Health Organization.  If noise levels exceed such guidelines, state whether measures will be taken to mitigate noise impacts. 
· Construction impacts

· Indicate how dust will be controlled during and after construction.
· Indicate whether any restrictions will apply to the hours of construction and/or operation and how noise will be controlled, especially in residential areas. 

Headwaters

Under this subcriterion, Petition must address whether the project will meet any applicable Department of Environmental Conservation regulations regarding any reduction of the quality of ground or surface waters in a headwaters area.  Headwaters contain steep slopes or shallow soils; drain 20 square miles or less; are watersheds for public water supplies; provide significant recharge to aquifers; or are above 1,500 feet.  
· State whether the project is located in a headwaters or source protection area. 
· If the project is located in a headwaters area, indicate how the project will meet applicable Department of Environmental Conservation regulations.  
· Indicate what measures will be taken to protect water quality.

Waste Disposal

Under this subcriterion, Petitioner must address whether the project will meet any applicable health or environmental conservation department regulations regarding the disposal of wastes and whether the project will involve the injection of wastes or toxic substances into ground waters.
· Stormwater

· Provide the acreage of the project site that will be covered with buildings, roadways, parking areas, or other impervious areas. (Show on the site plan.) 
· Describe how stormwater runoff will be disposed of without causing undue water pollution. (Show grass swales, catch basins, drywells, stormwater ponds, culverts and other drainage improvements on the site plan.)
· State whether a Stormwater Discharge Permit (or permit amendment) is required from the DEC Water Quality Division for the discharge of the stormwater from the operation of the project into a stream, lake, municipal storm drain system, or groundwater.  Note: In general, projects of greater than one acre of impervious area or any size project with a discharge to groundwater (for example via drywell or infiltration basin) may need a discharge permit.  For more information contact the ANR Water Quality Division at 802-241-4320 or visit the web site: www.vtwaterquality.org/stormwater/htm/sw_permits.htm2 
· If a permit is required, indicate the status of the permit application.
· State whether a Permit for Stormwater Runoff from Construction Sites (Construction General Permit) is required from the ANR Water Quality Division for the discharge of the stormwater during the construction phase of the project.  A Construction General Permit is required for the discharge of stormwater runoff from sites with construction activity, including clearing, grading and excavation, which will result in the disturbance of one or more acres of total land area.  For more information contact the ANR Water Quality Division at 802-241-3770 or visit the web site: http://www.anr.state.vt.us/dec/waterq/stormwater/htm/sw_permits.htm 
· If a permit is required, indicate the status of the permit application.
· Project Wastes

· If the project involves any discharges, such as cooling water, indicate what steps will be taken to ensure that water quality will not be adversely impacted.
· If the project involves an anaerobic digester, state the make-up of the digester waste and any impacts on nitrate and phosphorous loading if the project is near a water body, and indicate how the waste digestate will be disposed of.

· If the project involves a landfill gas project, address the disposal of leachate.
· If storage of oils, fuels, chemicals, cleaning fluids, solvents, batteries, pesticides, or other hazardous materials is associated with this project, indicate what measures will be taken to protect against spills and leaks, especially in a sensitive area such as a Public Water Source Protection Area or near wells or streams.  (Show location of storage on the site plan and include details of storage containers, fill pipes, leak detection equipment, containment structures, employee training, if appropriate.)
· If the project involves the use of a transformer, state whether oil containment measures will be incorporated, and whether such measures will comply with IEEE standards.

· State whether a permit from, or registration with, the ANR Hazardous Materials Management Program is required for the storage of wastes. (Contact the Hazardous Materials Program at 802-241-3888 if you are uncertain.)  If a permit is required, indicate the status of the permit application.
· State whether the project involves the injection of wastes or toxic substances into ground waters.

· State whether herbicides will be used to control vegetation growth, and if so, whether the herbicides will be applied by a licensed applicator.

· Construction debris
· If debris is being processed on site, indicate how construction debris, including stumps, will be disposed of without creating water pollution.  If the project involves more than 10,000 square feet of building construction, renovation, or demolition, describe how construction and demolition waste prevention, reuse, and recycling will be incorporated into the project.  (Include in the description items required to be recycled through local recycling ordinances, and, if appropriate, the environmentally responsible management of scrap metals, brick and concrete, wood, drywall, roofing, cardboard, plastics, and any other wastes.)  The Agency of Natural Resources has developed a Waste Reduction Plan Template that applicants can use to describe their management plan.  The Plan is available at: www.anr.state.vt.us/dec/wastediv/recycling/candd.htm.  Additionally, information on reuse and recycling markets is available at the same site.  Applicants may contact the ANR Solid Waste Program for guidance at 802-241-3444.

· State whether the Project meets applicable Department of Environmental Conservation or Department of Health regulations regarding the disposal of wastes.

Water Conservation
Under this subcriterion, Petitioner must address whether the project will use the best available water conservation technology.
· If the project involves significant use of water for manufacturing or other processes, indicate what measures will be taken to conserve water (include recycling, efficient machinery, etc.).

Floodways

Under this subcriterion, Petitioner must address whether any development within a floodway will restrict or divert the flow of flood waters, or endanger the health, safety and welfare of the public or of riparian owners during flooding; and whether any development within a floodway fringe will significantly increase the peak discharge of the river or stream within or downstream from the area of development or endanger the health, safety, or welfare of the public or riparian owners during flooding.

· State whether any portion of the project is located within a Special Flood Hazard Area as designated on the most current National Flood Insurance Program (NFIP) maps (available for viewing at town offices in NFIP participating communities or at http://msc.fema.gov).  
· Show the location of the floodway and floodway fringe on the site plan.

· If the Project is located within a floodway or floodway fringe, 
· Demonstrate that the project will be designed and constructed in accordance with NFIP regulations and will not be threatened by flooding or by the instability of the stream over time.  
· State whether the project will restrict of divert the flow of flood waters.

· State whether the project will endanger the health, safety, and welfare of the public or of riparian owners during flooding.
Note:  The NFIP maps are essentially a coarse filter to determine whether a site is located within a floodway or floodway fringe.  The Secretary of the Agency of Natural Resources is responsible for determining the limits of the floodway and floodway fringe and the potential threats to the health, safety, and welfare of the public posed by stream flooding or instability (see 10 V.S.A. §§ 6001(6&7) and 6086(a)(1)(D) http://www.nrb.state.vt.us/lup/statute.htm).  This determination is made by reviewing the NFIP maps and by considering the potential erosion hazards of the stream channel. 

Questions relating to the NFIP maps should be addressed to the municipal Zoning Administrative Officer or to the ANR River Corridor Management Section, State NFIP Coordinator at 802-241-3759. For more guidance on determining floodway limits, please review ANR's Procedure on ANR  Floodway Determinations in Act 250 Proceedings and the accompanying Technical Guidance for Determining Floodway Limits Pursuant to Act 250 Criterion 1(D), (both available at: www.anr.state.vt.us/dec/waterq/rivers/htm/rv_floodhazard.htm) or contact the ANR River Corridor  Management Section, Fluvial Erosion Hazard Coordinator at 802-241-1262.

Streams
Under this subcriterion, Petitioner must address whether a project located on or adjacent to the banks of a stream will, whenever feasible, maintain the natural condition of the stream, or will endanger the health, safety, or welfare of the public or of adjoining landowners.
· State whether there are any streams, drainageways, or riparian wetlands located on or adjacent to the project site. If so, describe the areas and indicate the distance to the closest construction disturbance. 
· If a project is located within 250 feet of a stream, show precise location of all streams and construction limits on site plan.  In the narrative testimony, indicate the distance to the closest stream.
· If a stream is located within or near the project boundary, describe how the stream and the lands along the stream will be maintained in their natural condition.  (Show undisturbed buffers, revegetation plans, erosion controls, isolation distances to any sewage systems, and other relevant measures on the site plan.) If a section of a stream must be crossed or modified, show details of the construction on the site plan and contact the ANR District Fisheries Biologist for guidance on how to proceed.
· State whether any portion of the project is located within 100 feet of a perennial stream or river, and whether the project has the potential to cause fluvial erosion hazards.  

· If any construction activities will take place within a stream, a Stream Alteration Permit from the ANR Water Quality Division may be required.  Contact the Stream Alteration Engineer with the ANR Water Quality Division for more information or visit http://www.vtwaterquality.org/rivers/htm/rv_management.htm.  
· If a permit is required, indicate the status of your permit application.

· State whether the Project involves the construction of a permanent dam or the withdrawal of water from a stream, river, pond, or lake.  If so, contact the ANR Regulatory Review Coordinator for further guidance.

Shorelines
Under this subcriterion, Petitioner must address whether a project located on a shoreline must of necessity be located on a shoreline in order to fulfill the purpose of the development or subdivision, and whether the development or subdivision will, insofar as possible and reasonable in light of its purpose: (i) retain the shoreline and the waters in their natural condition; (ii) allow continued access to the waters and the recreational opportunities provided by the waters; (iii) retain or provide vegetation which will screen the development or subdivision from the waters; and (iv) stabilize the bank from erosion, as necessary, with vegetation cover.

· Indicate the name and location of any river, lake, pond, or reservoir within or near the project tract and the distance to the closest disturbance.  (Show location on the site plan.)

· If the project is located on or near a shoreline:

i) State whether the project must of necessity be located on the shoreline. If so, please explain why.
ii)
Indicate how the shoreline will be maintained in its natural condition. (Show undisturbed buffers, erosion controls, and the like on the site plan.)
iii)
Indicate how and where any existing public access to the water body can be reasonably maintained.  (Show details on the site plan.)

iv) 
Indicate how the vegetation will be provided or retained to screen the project from the water  body.  (Show details on the site plan.)

v) 
Indicate how the shoreline will be stabilized from erosion with vegetation. (Show details on the site  plan.)

· State whether a Shoreland Encroachment Permit is required from the ANR Water Quality Division. (Contact the Water Quality Division at 802-241-3777 for further guidance.).  If a permit is required, indicate the status of the application.
Petitioners should note that the definition of what is located on a shoreline is a relative concept.  (See Docket 6860, Order of 1/28/05 at 150).
Wetlands
Under this subcriterion, the Petitioner must address whether the project will meet applicable Water Resources Board regulations regarding any impacts on designated significant wetlands.  Although Act 250 criterion 1(G) specifically refers only to Class 1 and Class 2 wetlands (those regulated under the Water Resources Board rules), the Board reviews impacts to Class 3 wetlands under this criterion as well.
· If any wetlands exist on or near the project site, show the location of these wetlands on the site plan and indicate the distance to the closest disturbance.  (Contact the ANR Wetlands Biologist at 802-241-3770 for assistance in identifying wetland areas.) 

· If any wetlands will be impacted by the project, indicate the extent of the impacts (based upon the functions and values of the wetlands), and any measures to mitigate the impacts. 
· For Class One and Two wetlands (“significant” wetlands) indicate how the wetlands and the lands along the wetlands will be maintained consistent with the Water Resources Board rules regarding significant wetlands (www.nrb.state.vt.us/wrb/rules.htm). Show undisturbed buffers, erosion controls, isolation distances to any sewage systems, etc. on site plan.  
· State whether a Conditional Use Determination (CUD) from the ANR Water Quality Division is required. If a CUD is required, indicate the status of the application. 

· Indicate whether an Army Corps of Engineers permit will be required for any impacts to wetlands.  If a permit is required, indicate the status of the application.

Water Supply
Under this subcriterion, Petitioner must address whether the project has sufficient water available for its needs; and whether the project will cause an unreasonable burden on an existing water supply.
· Describe the source(s) of water that will be utilized for the project. (Show location of wells, springs, piping, etc. on the site plan.) 
· If a significant amount of water will be utilized for the project:

· State how many gallons of water per day will be needed, and how this figure was determined.
· Demonstrate that the sources identified above will be of sufficient quantity to meet the daily needs (include nearby well information, pump test results, letter from municipal or private water company, hydrologic study, etc.)
· Demonstrate that the use of any of the water sources identified above will not restrict the flow of water to other existing users.  (Include location and distance to nearby wells or springs, nearby well information, pump test results, letter from municipal or private water company, hydrologic study, etc.) 
· If there are any public water supply sources nearby (for example, in mobile home parks, condominium projects, high density subdivisions, etc.) that might be affected by your project, contact the ANR Water Supply Division at 802-241-3400 or 1-800-823-6500 to see whether its review is necessary.  If this review is necessary, attach a review letter from the Water Supply Division if available.
Soil Erosion
Under this subcriterion, Petitioner must address whether the project will cause unreasonable soil erosion; and whether it will cause a reduction in the capacity of the land to hold water so that a dangerous situation results.
· Describe the topography of the project site, the proximity of sloping lands to water bodies and property boundaries, and the potential for soil erosion.  (Show the precise limits of soil disturbance on the site plan, as well as contours in this disturbed area in two-foot intervals.  For areas outside the disturbed area, show contours in five-foot intervals up to 40 feet from the disturbed area.)
·  Indicate what erosion control measures will be taken during construction to prevent eroded sediment from reaching a water body or adjoining property.  (Include stone-check dams or silt fences, daily mulching, diversion ditches, sediment basins, etc. Show details on site plan.)  For more information about the elements of an erosion control plan see ANR’s Erosion Prevention and Sedimentation Control Plan Checklist available at www.anr.state.vt.us/dec/waterq/stormwater/htm/sw_cgp.htm 
· Indicate what permanent erosion control measures will be taken after construction to stabilize the site from continued erosion.  (Indicate stone-lined ditches, grassed swales, paving, rip-rap, seeding mixtures, etc.)  (Show details on the site plan.)
· If exterior site work or earth moving will occur between October 1 and April 15, state whether the project will incorporate the special winter erosion controls outlined in the Vermont Handbook for Soil Erosion and Sediment Control on Construction Sites (available from the ANR Water Quality Division (802-241-3770).  Describe any other special erosion control measures that will be taken to stabilize bare soils through the winter months.
· State how frequently the erosion controls will be inspected during construction and who will be accountable for their maintenance.
·  Demonstrate how stormwater runoff from impervious areas will not create a dangerous or unhealthy situation for adjoining property owners or downstream areas due to stream bank erosion or flooding.  (Show drainage swales, culverts, and retention basins on the site plan.)
Transportation
Under this subcriterion, Petitioner must address whether the project will cause unreasonable congestion or unsafe conditions with respect to the use the highways, waterways, railways, airports and airways, and other means of transportation existing or proposed.
· Indicate how often the project site will be accessed, both during construction and during project operations.

· For any project that involves delivery of fuel sources (such as biomass or anaerobic digesters), indicate the approximate size of the trucks delivering the fuel source and the frequency of the delivery, and state how this compares to existing truck traffic to the site, if any.
· For any transmission or distribution poles set within the transportation right-of-way, indicate whether the Vermont Agency of Transportation (VTrans) or the local municipality has reviewed the placement of such poles.

· Indicate where you propose vehicles will have access to a state or local highway from this project.  (Show location on the site plan.)
· Describe the design of the driveway(s) or road intersection(s) and demonstrate adequate safety (include number of lanes, traffic controls or signals, approach grades, corner sight distances in each direction along the state or local highway, legal or posted speed limits, etc.).  (Show details on the site plan.)
· State whether a permit is required from the Utilities Unit of the Vermont Agency of Transportation (VTrans) for commercial or residential access onto a state highway.  (Contact the Utilities Unit at 802-828-2653 if you are uncertain.)  If so, indicate the status of the application.
· If a new roadway is involved, indicate the length and width of the road and the maximum gradient.  (Show road location, profile, and cross sections on the site plan unless waived by the Board.)   Also, if the  road enters onto a State highway, indicate whether the intersection geometrics conform with VTrans Access Guidelines and Standards.
· Demonstrate that emergency vehicles and trucks will have sufficient access into the project site and can easily turn around.  (Show details on the site plan.)  Note that VTrans may not consider more than one access to a tract or site acceptable.
· Demonstrate that the traffic associated with the project will not create unreasonable congestion or unsafe conditions on nearby highways or nearby intersections. 
· State whether the project involves or may affect a railroad, airport, or other means of transportation not addressed above.  Contact the Vermont Agency of Transportation for guidance.
·  For wind turbine projects, state whether the petitioner has requested FAA evaluation of potential hazards to navigation and the need for lighting.  If the project is located within ¼ mile of an airport, indicate the distance to the nearest airport.  If such evaluation has not been sought, explain why.  (The FAA website provides additional guidance -- https://oeaaa.faa.gov/oeaaa/external/portal.jsp) 
Educational Services
Under this subcriterion, Petitioner must address whether the project will cause an unreasonable burden on the ability of local governments to provide educational services.
· State whether the project involves the creation of a significant number of new permanent jobs.  If so:
· Estimate how many school-age children will likely be added to local schools as a result of the new permanent jobs and how that figure was determined.   
· Demonstrate whether the local schools have the capacity to accommodate the additional students.  Include Section 248 School Impact Questionnaire included as Attachment E (or a letter from school district), estimates of student capacity at local schools, etc.
· If the local schools do not have the capacity to accommodate the additional students, indicate what mitigation measures can be utilized to offset any unreasonable burdens on the local schools created by the project. (Include impact fees to be paid by the project, phasing schedules, plans for a school addition, etc.)

Municipal Services
Under this subcriterion, Petitioner must address whether the project will cause an unreasonable burden on the ability of local governments to provide municipal or governmental services.
· Indicate which municipal services will be required by the project, if any: Police; Fire Protection; Solid Waste Disposal; Water Supply; Sewage Disposal; Road Maintenance; Rescue Services.  
· If such services are required, attach letters from representatives of any of the services identified above indicating that the services can be provided by the municipality and that an undue burden will not result OR submit a completed and signed Section 248 Municipal Impact Questionnaire included as Attachment F.  

Scenic Beauty, Historic Sites, and Rare and Irreplaceable Natural Areas
Under this subcriterion, Petitioner must address whether the project will have an undue adverse effect on the scenic or natural beauty of the area, aesthetics, historic sites or rare and irreplaceable natural areas.
· Aesthetics and Scenic Beauty.  

The Board utilizes the “Quechee Test” to analyze the aesthetic impacts of proposed projects.  Under this test, the Board utilizes the Environmental Board‛s methodology for determination of "undue" adverse effects on aesthetics and scenic and natural beauty as outlined in the Quechee Lakes decision.  Quechee Lakes Corporation, #3W0411-EB and 3W0439-EB, dated January 13, 1986.

As required by this test, it is first appropriate to determine if the impact of the project will be adverse.  The project would have an adverse impact on the aesthetics of the area if its design is out of context or not in harmony with the area in which it is located.  If it is found that the impact would be adverse, it is then necessary to determine that such an impact would be "undue."  Such a finding would be required if the project violates a clear written community standard intended to preserve the aesthetics or scenic beauty of the area, if it would offend the sensibilities of the average person, or if generally available mitigating steps would not be taken to improve the harmony of the project with its surroundings.  The Board's assessment of whether a particular project will have an "undue" adverse effect based on these standards should be significantly informed by the overall societal benefits of the project.1
· Determination of whether the project will have an adverse impact on aesthetics
· Describe the visual appearance of the project site and surrounding area as it exists without the project (identify open and wooded areas, mountains, ridgelines, wetlands, streams or shorelines, existing structures nearby, etc.).  (Show existing features on the site plan and attach photos if available.)
· Describe the visual appearance of the project site and surrounding areas as it would exist with the project.

· Explain how the project will "fit" within the existing context described above.  Specifically:
· Explain whether the project is consistent with the existing or planned land uses in the area.
· State whether the project will generate any significant noise-related impacts during and/or after construction, and if so, what mitigation efforts are being proposed.
· Explain whether the building / structure size, density, and location are in character with the terrain of the site, the size of nearby buildings, surrounding vegetation, and nearby scenic vistas from highways or community centers.  (Show details on the site plan.) 
· Describe the dimensions of any structures and building materials and colors in relation to the style of area buildings. Provide elevation drawing(s) of building(s)/structure(s).

· Describe proposed exterior lighting, including location, lamp wattage, fixture style, and height of poles.  Also, please describe how lights will be controlled or switched. How has the lighting been designed to minimize its visual impact on the surrounding area at night?  Show lighting on the site plan and include manufacturer's specification sheet.
· Describe the location of any new lines and poles, as well as any other necessary infrastructure associated with the project, and how such equipment has been designed to minimize their visibility from the highway or nearby residences.  
· Determination of whether the project has an undue adverse impact on aesthetics

· Identify all clear written community standards that apply to the project site.
·  SEQ CHAPTER \h \r 1To qualify as a clear, written community standard, a provision must be "intended to preserve the aesthetics or scenic beauty of the area" where the project is located, and must apply to specific resources in the project area.  Docket 6911, Order of 7/17/06 at 53.
· State whether the project will violate any of applicable clear written community standards intended to preserve the aesthetics or scenic beauty of the area.
· State whether the project will offend the sensibilities of the average person.
· The average person is considered to be an objective person who does not have a personal stake in the project or the impacts of the project.

· State whether generally available mitigating steps have been taken to improve the harmony of the project with its surroundings.

· Describe any landscaping proposed for the project site, and whether this landscaping will minimize any of the visual impacts discussed above.  (Show landscaping on the site plan.)  If no landscaping is proposed, state why landscaping is not necessary.
· Indicate if any restrictions on tree cutting or earth disturbance will be used to minimize the visual impacts associated with the project.  (Show details on the site plan.)

· Historic sites (For assistance in identifying historic buildings and archeological sites, please contact the Division for Historic Preservation at 802-828-3049.)
· State whether the project contains any standing buildings or structures that are more than 50 years old. If so, attach a photo of each building.
· State whether the project area is within a village or city or among other older buildings. If so, briefly explain. 
· State whether the project involves any plans to rehabilitate, alter, demolish, or move any existing buildings, structures, or historic features that are more than 50 years old.
· State whether the project is located on land that contains or is likely to contain a prehistoric Native American archeological site.  If unsure, contact the Vermont Division for Historic Preservation (DHP) at 802-828-3048 or a professional archeologist. To help applicants determine whether a project is located on or near an archeological site, the DHP has developed the Environmental Predictive Model, available from the DHP or at www .dhca.state.vt.us/DHP/programs/model.pdf.  
· State whether the project area contains any evidence of historic settlement such as stone walls, foundations, or ruins.  If so, they may be historically significant.  Include details on your site plan to show whether they will be impacted by the project.  For assistance call the Division for Historic Preservation at 802-828-3048.

· Rare and Irreplaceable Natural Areas

·  State whether there are any rare and irreplaceable natural areas (RINA) on or near the project site.  Contact the ANR District Fish and Wildlife Office for assistance in identifying such areas.  
· State whether the project will have a significant impact on any RINA, and if so, what type of mitigation is being proposed.
Wildlife and Endangered Species
Under this subcriterion, Petitioners must address whether the project will destroy or significantly imperil necessary wildlife habitat or any endangered species; and whether: (i) the economic, social, cultural, recreational, or other benefit to the public from the development or subdivision will outweigh the economic, environmental, or recreational loss to the public from the destruction or imperilment of the habitat or species; (ii) all feasible and reasonable means of preventing or lessening the destruction, diminution, or imperilment of the habitat or species have been and will continue to be applied; and (iii) a reasonably acceptable alternative site is owned or controlled by the applicant which would allow the development or subdivision to fulfill its intended purpose.

In addition, the Board has made clear that its review of the impacts on a proposed project is not limited strictly to necessary habitat and endangered species.  (See Docket 6911, Order of 7/17/06 at 59-60.)

· Indicate whether any necessary wildlife habitat or endangered species habitat exists on or near the project site (this may include but not be limited to: deer wintering areas, significant black bear feeding areas and travel corridors, etc.)  Show habitat areas on the site plan.
· If necessary wildlife habitat exists on or near the project site, explain how the project will not destroy or imperil that habitat, or indicate what measures can be taken to minimize the impact.  Show details on the site plan.
· Indicate whether there are any rare, threatened, or endangered species likely to be impacted by the project.   If impacts are anticipated, explain what measures will be taken to mitigate such impacts.  Note that a “takings” permit may be required from the Vermont Department of Fish and Wildlife for impacts to threatened and endangered species.

Contact the ANR District Fish and Wildlife Office for assistance in identifying wildlife habitat and endangered species and addressing potential impacts.
Public Investments
Under this subcriterion, Petitioner must address whether the project will unnecessarily or unreasonably endanger the public or quasi-public investment in the facility, service, or lands, or materially jeopardize or interfere with the function, efficiency, or safety of, or the public's use or enjoyment of or access to the facility, service, or lands.

· If any public facilities or lands (highways, parks, schools, fire stations, sewer lines, state access or conservation areas, etc.) are located adjacent to or on the project site, explain whether the project will significantly affect those facilities and areas or access to such facilities and areas.  Provide a letter from the municipality or other owner of the public facility.
Public Health and Safety

· State whether the project will be constructed in compliance with the National Electric Safety Code.  In addition, if the National Electric Code is applicable (for example, for construction involving lower voltage electrical components), state whether the project will be constructed in accordance with that code as well.
· For any projects involving hazardous materials such as methane, state whether storage associated with such materials will comply with applicable guidelines.

· State whether any aspect of the construction or operation of the project may cause an undue adverse effect on the public health and safety, and if so, explain how such impacts will be avoided or mitigated (such impacts may include, for example, undue noise, shadow flicker, or ice throw where public roads or residences are in very close proximity to wind turbines). 

Criterion (b)(6) – Consistency with Integrated Resource Plan
The Public Service Board has previously ruled that this provision does not apply to projects sponsored by private developers rather than regulated distribution utilities.
Criterion (b)(7) – Compliance with State Electric Energy Plan
Under this criterion, Petitioner must demonstrate that the project is in compliance with the electric energy plan approved by the Department of Public Service under section 202 of Tile 30, or that there exists good cause to approve the proposed project.
30 V.S.A § 202(b) requires the Department of Public Service to prepare an electrical energy plan for the state.  The current version (2005) of the Vermont Electric Plan can be found at http://publicservice.vermont.gov/pub/state-plans/state-plan-electric2005.pdf. Under section 202(f), the Department is also responsible for making a determination of the project’s compliance with the Vermont Electric Plan.  The petitioner must submit a request to the Department’s Director of Regulated Utility Planning to make a determination as to the project’s consistency with the Plan.  

Despite the statutory mandate that the Department make a determination as to compliance with the Plan, the petitioner must also present affirmative evidence on this criterion.  Although highly persuasive, the Department’s determination is not dispositive on this issue.  Moreover, the Public Service Board, in deciding on whether to issue a CPG, can find that “that there exists good cause to permit the proposed action” despite its lack of consistency with the Plan.  The petitioner must then provide evidence demonstrating the existence of such good cause if the project is not consistent with the plan.  See Public Service Board Rule 5.404(C).

Generally, the Plan requires that Vermont meet its energy needs in manner that is “adequate, reliable, secure and sustainable; that assures affordability and encourages the state’s economic vitality, the efficient use of energy resources and cost effective demand side management; and that is environmentally sound.”  Plan, at ii.  These goals are discussed in Chapter 1, on pages 1-4 through 1-7.  Each petitioner should closely review the section of the Plan that is relevant to the proposed project and present evidence accordingly.  The applicant should also be aware that the Plan is a holistic document where each chapter can impact a specific project.  For example, the chapter on bulk transmission planning may be relevant to the location and configuration of a generation project.  

Chapter 5 of the Plan discusses “Emerging and Sustainable Energy Technologies.”  A petitioner for a standard offer SPEED project (see 30 V.S.A. § 8005(b)(2)) should note that the Plan was drafted before the Legislature enacted the standard-offer program and does not account for standard-offer pricing.  Similarly, the Legislature’s endorsement of the standard-offer program, and SPEED projects in general, is highly relevant evidence that can be used in demonstrating compliance with the Plan; a petitioner should, however, provide affirmative evidence that demonstrates the project complies with the specific goals in the Plan.

Chapter 7 of the Plan discusses the bulk transmission system and should be referenced when planning a transmission project.  All generation project applicants should review Chapter 9, “Designing Resource Portfolios for 2015, 2025 and Beyond.”

Criterion (b)(8) – Outstanding Resource Waters
Under this criterion, Petitioner must demonstrate that the project does not involve involve a facility affecting or located on any segment of the waters of the state that has been designated as outstanding resource waters by the water resources board, except that with respect to a natural gas or electric transmission facility, the facility does not have an undue adverse effect on those outstanding resource waters.
· State whether a designated Outstanding Resource Water is located at or adjacent to the project site (refer to the Water Resources Panel’s list at http://www.nrb.state.vt.us/wrp/orw.htm).

· If the project has the potential to impact an outstanding resource water, the petitioner must also address the criteria of 10 V.S.A. § 1424a(d). 
Criterion (b)(9) – Waste to Energy Facilities
Under this criterion, if the project is a waste-to-energy facility, Petitioner must demonstrate that the facility is included in a solid waste management plan adopted pursuant to 24 V.S.A. § 2202a, which is consistent with the state solid waste management plan.
· If the project involves a waste to energy facilities, state whether the project is included in a solid waste management plan adopted pursuant to 24 V.S.A. sec. 2202a.  
· Explain how the project is consistent with the state solid waste management plan.
Note:  This criterion only applies to waste incineration facilities, and does not apply to projects involving anaerobic digestion of waste or projects fueled by landfill gas.

Criterion (b)(10) – Existing or Planned Transmission Facilities.

Under this criterion, Petitioner must demonstrate that the project can be served economically by existing or planned transmission facilities without undue adverse effect on Vermont utilities or customers.
· State whether the project’s interconnection will occur at a new or existing distribution-level or transmission-level electrical line owned and operated by a Vermont distribution utility.  
· Provide a one-line diagram and the other information specified under Criterion 248(b)(3).
· State whether the petitioner will be responsible for the costs associated with any transmission system upgrades or modifications that would be required due to interconnection of the project. 
·  If such costs will be incurred by the connecting utility rather than the petitioner, explain how the project will not have an undue adverse effect on Vermont utilities or their customers.

Attachment A – Form of 45 Day Advance Notice Letter

TO:
[name and address of local and regional planning commission(s) and selectboard(s).  Note for wind projects you must include the local and regional bodies within a ten-mile radius or receive a waiver of this requirement pursuant to Board Rule 5.410] 
RE:  
[Project Name]


Certificate of Public Good – Section 248 Permit Process

45-Day Advance Notice of Proposed Project
I.  Introduction

_____[Developer Name] is a ___[identify type of company and place of incorporation, ex. Vermont LLC] that is preparing to file a petition for a Certificate of Public Good pursuant to 30 V.S.A. § 248 with the Vermont Public Service Board (the “PSB” or “Board”), requesting approval to build and operate the ____[Project Name], a _________[wind/solar/biomass/agricultural methane/hydro] electric generation facility to be located at __________[location] in the Town of _____, Vermont (the “Project”).  

____[Developer Name] anticipates filing a Petition for a Certificate of Public Good with the Board on or after ___, 20__ [45 days or more after this letter], and is providing the information in this 45-day advance notice package to the municipal and regional planning commissions and municipal legislative bodies in accordance with PSB Rules 5.402 and 5.403.  

This letter (1) describes the Project, (2) provides a summary of the potential aesthetic impacts of the Project, and (3) explains in accordance with Board Rule 5.402(A), the rights of the local and regional planning commissions to comment on the Project plans.

II.  Project Description and Construction Plans

[Pursuant to Board Rule 5.402(A)(2), the plans for construction submitted under this subsection must include sufficient information to understand the overall proposed project, including but not limited to: identification and analysis of aesthetic impact; project plans in as much detail as the petitioner reasonably can provide (including a schematic); a description of how equipment and materials will be transported to the site; and plans which indicate the approximate location of all proposed new infrastructure (e.g., transmission, substation, roads, etc.) relative to the existing conditions.  With the construction plans for transmission projects, the petitioner shall include a description of its evaluation of alternatives to the proposed project and the reasons why those alternatives were rejected.] 
The Project is a ___ [kW or MW solar/wind/biomass/hydro] electric generation facility.  The Project Site Plan included with this letter illustrates the proposed location of the Project.  The attached USGS map also identifies the location of Project components in relation to the surrounding area.  
A typical ____ [solar array/wind turbine] of the type and electrical rating proposed has [describe general dimensions, number, configuration, color].  A schematic, showing typical dimensions and labeled components, is included in this package. 

Access to the Project site will be accomplished by ______[Describe location of existing roads and any new access roads.  If new road, describe general dimensions and engineering specifications (e.g., grading, surface). Also, describe any maintenance or control buildings or other structures and the general specifications for electrical interconnection facilities, both existing and planned new.  All new facilities (project components, roads, electrical interconnection) should be shown on the Site Plan].

Project equipment will be transported ____[describe route if known].

III.  Aesthetics 

An aesthetics assessment was performed within the parameters set forth in Section 248.  The analysis incorporates the provisions of the so-called Quechee analysis as adopted by the Public Service Board, which weighs “societal benefits” when considering the aesthetic impacts of projects within it purview.  [Describe visibility of the Project from public views, distance of the viewsheds from the Project, and any aesthetic mitigation (example plantings)]

The overall conclusion is that the proposed Project will not, if constructed, result in an undue adverse impact to the aesthetics and scenic beauty of the area. 

IV.  Right of the Local and Regional Planning Commissions to Comment on the Project Plans 

Pursuant to Section 248(f) of Title 30 of Vermont Statutes Annotated (30 V.S.A § 248(f)), municipal and regional planning commissions can make recommendations, if any, to the PSB and to the petitioner at least 7 days prior to filing of the Petition with the Public Service Board.  So that the PSB may take your views into account, ____[Developer Name] requests that your comments be submitted no later than _______, which is 7 days prior to the anticipated filing date of _____.  Your commission also has the right to make revised recommendations within 45 days after the date the Petition is filed with the Public Service Board, if the Petition contains new or more detailed information that was not previously included in these plans.  

For additional information regarding this process, including your planning commission’s right to participate in the PSB’s proceeding, please refer to the “Guide to the Vermont Public Service Board’s Section 248 Process” which can be found at http://www.psb.vermont.gov. 

As the Project is still in the design phase, we will continue to have discussions and expect to receive feedback on this Project from your representatives, as well as various key stakeholders.  

If you are interested in a presentation on this project, or have comments or request further information, please contact ___________ at ________[phone], or via e-mail at_________.
Sincerely,

[Developer Name and Address]
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Susan M. Hudson, Clerk of the Board

Vermont Public Service Board

112 State Street

Montpelier, VT 05620-2701

Sarah Hofmann, Esq.

Director for Public Advocacy

Vermont Department of Public Service

112 State Street 

Montpelier, VT  05620-2601

Judith L. Dillon, Esq.

Vermont Agency of Natural Resources

103 South Main Street, 3rd Floor Center Building
Waterbury, Vermont 05671-0301

Statutory Interested Persons: 

The Honorable William H. Sorrell

Vermont Attorney General

Pavilion Building - 109 State Street

Montpelier,  VT  05609

Wendy Davis, M.D., Commissioner

Vermont Department of Health

108 Cherry Street - PO Box 70

Burlington,  VT  05402

Jane Lendway, State Historic Preservation Officer

Agency of Commerce and Community Development

Vermont Historic Preservation Division

National Life Building - Drawer 20

Montpelier,  VT  05620-0501

Vermont State Planning Office

c/o Office of the Governor


109 State Street

Montpelier,  VT  05609

Vermont Scenery Preservation Council

c/o John LaBarge

One National Life Drive

Montpelier, VT 05633-5001                  

David C. Dill, Secretary

Vermont Agency of Transportation

National Life Building - Drawer 33

Montpelier,  VT  05633-5001

Roger Allbee, Secretary

Vermont Agency of Agriculture, Food & Markets

116 State Street - Drawer 20

Montpelier,  VT  05620-2901

Chairperson

Town Selectboard

c/o  Town Clerk

Chairperson

Town Planning Board

c/o  Town Clerk

Executive Director

County Regional Planning Commission

Attachment C - Contacts for Additional Information and Guidance
Vermont Public Service Board
112 State Street 
Montpelier, VT 05620-2701

Phone: (802) 828-2358

Psb.clerk@state.vt.us
www.psb.vermont.gov

Vermont Department of Public Service

112 State Street
Montpelier, VT 05620-2601 

Phone: 802-828-2811 

TTY/TDD (VT): 800-734-8390 

General Email: vtdps@state.vt.us
www.publicservice.vermont.gov 

Vermont Agency of Natural Resources

Regulatory Review Coordinator

Division of Planning and Regulatory Mgmt.

103 South Main St.

3rd Floor Center Bldg.

Waterbury, VT 05676-0403

802-241-3620

www.anr.state.vt.us

ANR Regional Permit Specialist - Chittenden, Franklin, Grand Isle, Addison Counties
111 West Street

Essex Junction, VT 05452

802-879-5676

ANR Regional Permit Specialist - Caledonia, Orleans and Essex Counties

1229 Portland Street, Suite 201
St. Johnsbury, VT 05819

802-751-0127

ANR Regional Permit Specialist - Washington and Lamoille Counties

5 Perry Street, Suite 80
Barre, VT 05641

802-476-0195

ANR Regional Permit Specialist - Windham, Windsor, Orange Counties

100 Mineral Street, Suite #303
Springfield, VT 05156

802-885-8850
ANR Regional Permit Specialist - Rutland and Bennington Counties

450 Asa Bloomer State Office Bldg.
Merchants Row
Rutland, VT 05701-5903
ANR Air Pollution Control Division 
241-3840
Attachment D - Sample Schedules for 248 Proceedings 

	Milestone
	Option 1:

No Intervenors (i.e., only DPS and ANR participate)


	Option 2:

No Intervenors; Petitioner/DPS/ANR File Stipulation
	Option 3:

Other Intervenors

	File 45 Day Notice
	Week -7

	Week -7
	Week -7



	File Petition with PSB
	Week 1
	Week 1
	Week 1



	Prehearing conference
	Week 3
	Week 3
	Week 3



	DPS and ANR discovery on Petitioner; Petitioner responses within 2 weeks


	Weeks 4-5
	Weeks 4-5
	Weeks 4-5



	Site visit/public hearing


	Week 6
	Week 6
	Week 6

	Intervention motions 


	Week 7
	Week 7
	Week 7

	Replies to Intervention Motions


	n/a
	n/a
	Week 8

	Board Order re intervention


	n/a
	n/a
	Week 9

	Round I of discovery served on petitioner


	Week 7 (round 2)
	Week 7 (round 2)
	Week 10

	Responses to Round I discovery 


	Week 9
	Week 9
	Week 12

	Round II of discovery served on petitioner


	n/a
	n/a
	Week 13

	Responses to Round II discovery 


	n/a
	n/a
	Week 15

	Parties file Stipulations, if any


	n/a
	Week 10
	Week 16

	Direct testimony by DPS/ANR, & intervenors

	Week 11
	n/a
	Week 17

	Round I discovery on DPS and intervenors


	Week 12
	n/a
	Week 18

	Responses to Round I of discovery due


	Week 14
	n/a
	Week 20

	Round II discovery on DPS and intervenors


	Week 15
	n/a
	Week 21

	Responses to Round II of discovery due


	Week 17
	n/a
	Week 23

	Rebuttal testimony filed by petitioners


	Week 19
	n/a
	Week 25

	Discovery on petitioner’s rebuttal testimony


	Week 20
	n/a
	Week 26

	Responses due


	Week 21
	n/a
	Week 27

	Technical hearings


	Week 23
	Week 11
	Week 29

	Initial Briefs due


	Week 25
	n/a
	Week 31

	Reply Briefs due


	Week 27
	n/a
	Week 33

	Target date for proposal for decision


	Week 30
	Week 14
	Week 36

	Comments on proposal for decision


	Week 32
	Week 15
	Week 37

	Target date for Board Order (note that this does not take into account the possibility of scheduling oral argument on the proposal for decision, if requested)

	Week 34
	Week 17
	Week 39


Attachment E – Municipal Impact Questionnaire 
This questionnaire is intended to help applicants gather evidence to submit under Criterion (b)(5) - Municipal Services.  A letter or narrative from the Town Manager, Selectboard Chair or appropriate official may also serve as evidence.

PETITIONER TO COMPLETE:

Applicant Name:__________________________________________________________________

Municipality: _____________________________________________________________________

Title and Date of Site Plan Submitted:_________________________________________________

TOWN MANAGER, DEPARTMENT HEADS, OR EQUIVALENT TO COMPLETE:

a)
Does the municipality have the capacity to provide the following services without unreasonable burdens for the above project:

Fire Protection         
__Yes __No  __ Mun. does not provide this service.

Police Protection       
__Yes __No  __ Mun. does not provide this service. 

Rescue Service         

__Yes __No  __ Mun. does not provide this service.

Solid Waste Disposal    
__Yes __No  __ Mun. does not provide this service.

Road Maintenance        
__Yes __No  __ Mun. does not provide this service.

b)
If "no", what are the deficiencies? 

c)
If the service is unavailable from the municipality, who provides the service so that the town doesn't have  to?

d)
Would the deficiencies occur without this project?  __Yes or __No?  If "no",  what measures can the applicant take to alleviate the deficiencies?

e)
If the deficiencies are common to many projects, does this project create burdens which are disproportionate to the taxes and user fees to be paid to the municipality?  __Yes or __No?  If "yes", does the municipality recommend the imposition of an impact fee or other means to mitigate any unreasonable burdens?

f)
Are you available, after sufficient notice, to answer questions related to the above statements at a Section 248 hearing?  __Yes or __No

Attachment F – School Impact Questionnaire 
This questionnaire is intended to help applicants gather evidence to submit under Criterion (b)(5) - Educational Services.  A letter or narrative from the Superintendent or appropriate school official may also serve as evidence.

PETITIONER TO COMPLETE:

Applicant Name ____________________________________________________________________

Municipality _______________________________________________________________________

Estimated Number of New Students____ Source of estimate: ___________________________________ 

SCHOOL SUPERINTENDENT OR EQUIVALENT TO COMPLETE:

a)
What schools under your supervision will provide educational services for new students resulting from this project? 

Elementary school______________________________________________________________

Middle school__________________________________________________________________

High school___________________________________________________________________

b)
Do these schools have the capacity to accept the additional students listed above? (assume equal grade distribution) [ ] Yes or [ ] No 

c)
If "no", what is the deficiency?

d)
What plans are in place to correct the problem, including any capital construction projects ?   

e)
Do you have other comments? 

f) 
Are you available, after sufficient notice, to answer questions related to the above statements at a Section 248 hearing? [ ] Yes or [ ] No

    1.  Docket 6884, Order of 4/21/04 at 20-21.


� This is the second round of discovery by ANR and DPS, the first round for other parties who intervene.





� Scheduling of prefiled testimony ends with the Petitioner, who bears the burden of proof, providing rebuttal testimony.  If other parties wish to present rebuttal testimony, and the petitioner to present sur-rebuttal in response, these can be accomplished through live testimony at the hearing.  Some type of prior disclosure would also need to occur.
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